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The defendant Ghislaine Maxwell (“Maxwell” or the

“Maxwell”) has moved pursuant to Rule 56, Fed. R. Civ. P., for
summary judgment dismissing the complaint of plaintiff

Virginia L. Giuffre (“Giuffre” or the “Giuffre”) alleging
defamation. Upon the facts and conclusions set forth below, the

motion is denied.

The contested facts derived from discovery subject to

the Protective Order of March 17, 2016 have been redacted.

I. Prior Proceedings

Since the filing of the complaint on September 21,
2015, setting forth Giuffre’s claim of defamation by Maxwell,
this action has been vigorously litigated, as demonstrated by
the 704 docket entries as of March 8, 2017. At issue is the
truth or falsity of a January 2015 statement issued by Maxwell.
Discovery has proceeded, a joint pretrial order has been filed,
and the action is set for trial on May 15, 2017. The instant
motion was heard and marked fully submitted on February 16,

2017.
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to a lack of evidence . . . on an essential element of the non-
movant’s claim . . . . [T]lhe nonmoving party must [then] come
forward with admissible evidence sufficient to raise a genuine
issue cf fact for trial . . . .” Jaramillo v. Weyerhaeuser Co.,
536 F.3d 140, 145 (2d Cir. 2008) (internal citations omitted);
see alsc Goenaga v. March of Dimes Birth Defects Found., 51 F.3d
14, 18 (2d Cir. 1995) (“Once the moving party has made a
properly supported showing sufficient to suggest the absence of
any genuine issue as to a material fact, the nonmoving party
must come forward with evidence that would be sufficient to

support a jury verdict in his favor”).

Iv. The Motion for Summary Judgment on Republication Grounds is

Denied

Maxwell has moved for summary judgment dismissing
Giuffre’s complaint on the grounds that Maxwell is not liable
for the republication of her Press Release by the media. Because
as a matter of law the issuer of a press release 1s responsible

for its publication, the motion is denied.

In New York, liakility for a republication “must be

based ¢n real authority to influence the final product.” Davis

54
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(quoting Rinaldi v. Viking Penguin, Inc., 420 N.E.2d 377, 382

(N.Y. 1881)).

However, New York law assigns liability to individuals
for the media’s publication of press releases. New York
appellate courts have held that an individual is liable for the
media publishing that individual’s defamatory press release. See
Levy v. Smith, 132 A.D.3d 961, 962-63 (N.Y. App. Div. 2d Dep’t
2015) (“Generally, [ojne who makes a defamatory statement is not
responsible for its recommunication without his authority or
request by another over whom he has no control . . . . Here,
however, . . . the appellant intended and authorized the
republication of the allegedly defamatory content of the press
releases in the news articles.”); see also RESTATEMENT (SECOND) OF
TorTs § 576 (1977) (“The publication of a libel or slander is a
legal cause of any special harm resulting from its repetition by
a third person if . . . the repetition was authorized or
intended by the original defamer, or . . . the repetition was

reasonably to be expected.”)

The facts as set forth above establish that Maxwell
approved the Press Release. The Press Release was sent to

between six and 30 media representatives by Gow as an employee
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specialist. The Press Release was sent by Maxwell’s express
request. Gow’s testimony about the process leading up to the
dissemination of the Press Release indicates that Maxwell did,

i

indeed, “authorize or intend” for the media recipients to
publish the statement. Because there are sufficient facts to
demconstrate Maxwell’s authority and control over the publication

of the Press Release, Maxwell’s liability for the Press

Release’s publication survives the motion for summary judgment.

Maxwell has additionally asserted that subjecting her
to liability for republication is “particularly unfair” because
excerpts of the Press Release, rather than the whole statement,
were published. Def.’s Reply at 9. Maxwell cites to Rand v. New
York Times Co., 75 A.D.2d 417 (N.Y. Rpp. Div. lst Dep’t 18890),
in which a newspaper paraphrased the defendant’s opinion,
essentially “excis[ing] the opinicn from the context in which it
was given.” Id. at 424. No similar alteration, sanitization,
hyperbolizing, or paraphrasing of Maxwell’s statements has been
established here. Nor does the record establish that any
statements of Maxwell’s were taken out of centext; rather, they
were directly quoted, accurately and unchanged. The publication

of Maxwell’s statement that Giuffre’s claims are “obvious lies”
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does not distort or misrepresent the message Maxwell intended to

convey to the public with the Press Release.

Because the purpose of the issuance of the Press
Release was publication, Maxwell is liable for its content and
the motion for summary judgment on the grounds of non-liability

for republication 1is denied.

V. The Motion for Summary Judgment to Dismiss the Defamation
Claim on the Ground of Substantial Truth is Denied
Maxwell has asserted that the Press Release 1is
substantially true and that the defamation claim should
therefore be dismissed. See Def.’s Br. at 39. Whether or not
Giuffre lied about Maxwell’s involvement in the events that
Giuffre has alleged tcok place is the intensely contested
factual issue that is the foundation of this action.
ccordingly, summary Jjudgment is not appropriate. See Mitre
Sports Intern. Ltd. v. Home Box QOffice, Inc., 22 F. Supp. 3d
240, 255 (S.D.N.Y. 2014) (denying summary judgment because it
would require the Court to decide disputed facts to determine
whether the statement at issue was substantially true); Da Silva
v. Time Inc., 908 F. Supp. 184, 187 (S.D.N.Y. 1995} (denying

motion for summary judgment because there was a genuine issue of

(€
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audience for a press release is the public. The motion to

dismiss opinion clearly addressed this issue:
Sexual assault of a minor is a clear-cut issue;
elther transgression occurred or it did not.
Either Maxwell was involved or she was not. The
issue 1is not a matter of opinion, and there
cannot be differing understandings of the same
facts that justify diametrically opposed opinion
as to whether Maxwell was involved in Giuffre’s
abuse as Giuffre has claimed. Either Giuffre is
telling the truth about her story and Maxwell’s
involvement, or Maxwell is telling the truth and
she was not involved in the trafficking and
ultimate abuse of Giuffre.

Giuffre, 165 F. Supp. at 152.

Maxwell has urged that these conclusions at the motion
to dismiss stage should be revisited and revised when
considering the summary judgment motion since the standard for
deciding a Rule 12(b) (6) motion is different from the standard
for deciding a Rule 56 motion. In deciding a 12(b) (6) motion,
the court must accept as true the factual allegations and draw
all inferences in the plaintiff’'s favor; a pleintiff need only
state a claim that is “plausible on its face.” Id. at 149
(internal guotation marks and citation omitted). In contrast,
for a Rule 56 motion, the plaintiff defending the motion may not
“rest on [the] allegations” in her complaint. Anderson, 477 U.S.

at 249.
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2. The Pre-Litigation Privilege is Inapplicable.

Maxwell has contended that the pre-litigation
privilege as enunciated in Front, Inc. v, Khalil, 28 N.E.3d 15,

16 (N.Y. 2015), applies. See Def.’s Br. at 33.

“A privileged communication is one which, but for the
occasion on which it is uttered, would be defamatory and
actionable.” Park Knoll Assocs. v. Schmidt, 451 N.E.2d 182, 184
(N.Y. 1983). “[I]t is well-settled that statements made in the
course of litigaticn are entitled to absolute privilege.” Front,
28 N.E.3d at 18. The privilege that protects statements made in
the course c¢f litigation “can extend to preliminary or
investigative stages of the process, particularly where
compelling public interests are at stake.” Rosenberg v. MetLife,
Inc., 866 N.E.3d 439, 443 (N.Y. 2007). In Front, the New York
Court of Appeals ruled that the privilege for “statements made
by attorneys prior to the commencement of litigation” is
qualified rather than absoclute. Id. at 16. Specifically, the
Court held that an attorney’s statements made befcre litigation
has ccommenced are privileged if (1) the attorney has “a good
faith basis to anticipate litigation” and (2) the statements are

“pertinent to that anticipated litigation.” Id. at 20.

70
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The anticipated litigation, according to the Press
Release, was “redress at the repetition of such old defamatory
claims.” See Press Release. According to Barden, Maxwell'’s
lawyer, he participated in the preparation of the Press Release,
the purpose of the Press Release was to dissuade the media from
publishing Giuffre’s allegations, and the implication of the
Press Release was that any redress sought by Maxwell would be
against the media. Giuffre has disputed Barden’s claim that the

Press Release was his own statement.

Certain of the cases cited by Maxwell in support of
the privilege can be distinguished, according to Giuffre, in
that they involve communications to or from parties to the
ultimate litigation. See, e.g., Kirk v. Heppt, 532 F. Supp. 2d
586, 593 (S.D.N.Y. 2008) {(the communication at issue was made by
an attorney’s client to the attorney’s maipractice carrier
concerning the client’s justiciable controversy against the
attorney over which the clients actuvally sued); Black v. Green
Harbour Homeowners’ Ass’n, Inc., 19 A.D.3d 9¢€2, 963 (N.Y. App.
Div. 3d Dep’t 2005) (privilege applied to a letter sent by a
home owner’s association board of directors to the association’s

members informing them of the status of litigation to which the
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association was a party). Giuffre contends that “there was no
statement made by anycne before the commencement of litigation

because litigation never commenced.” See Pl.’s Opp’n at 42.

Here, the communication at issue was sent to members
of the media, and no litigation took place between Maxwell and

the media recipients of the Press Release.

However, the pre-litigation privilege is not limited
to statements between parties and their lawyers. “While the
communications at issue in Front were among lawyers and
potential parties, the New York Court of Appeals did not
explicitly require the recipient of the challenged statements to
be a lawyer or potential party.” Feist v. Paxfire, Inc., No. 11
CIV., 5436 (LGS), 2017 WL 177652, at *5 (S.D.N.Y. Jan. 17, 2017);
see Front, 28 N.E.3d at 16-17. The Second Circuit “summarily
rejected this interpretation when it applied Front to an
attorney’'s communications to the press.” See Taccopina v.
O'Keeffe, 645 F. Bpp'x 7, 8 (2d Cir. 2016) (“Even crediting [the
plaintiff])’s allegation that [the attorney] shared the affidavit
with the Daily News before filing it in court, Tacopina has

still not sustained his burden of showing that the statements

were not pertinent to a good faith anticipated litigation.”).
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Though a statement made tc a non-party may be
privileged, the pre-litigation privilege does not apply here
because the Press Release cannot be considered a “statement{]
made by [an] attorney.” Front, 28 N.E.3d at 16. Whether
Maxwell’s attorney, Barden, had a hand in drafting the Press
Release, and the extent to which he may have been involved, is a
disputed issue of fact. The record evidence establishes that,
regardless, the Press Release is properly attributable to
Maxwell. Maxwell retained a public relations firm and sent her
representative there, Gow, a forwarded email with the statements
that were to be used in the Press Release. Maxwell instructed
Gow to send it, as he testified in his depositicn. While Maxwell
herself did not disseminate the email to the media recipients,

neither did Barden. The statement was sent out by Gow.

Additionally, the alleged defamatory statements in the
Press Release were attributed tc Maxwell, and not to her
attorney or his agents. The email stated that the Press Release
was a “statement on behalf of” Maxwell and notified the media
recipients that “[n]o further communication will be provided by

her [Maxwell] on this matter.” There is no evidence in the email

~J
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with malice in issuing the Press Release, thereby making the

pre-litigation privilege inapplicable.

Because of the existence of triable issues of material
fact rather than opinion and because the pre-litigation
privilege is inapplicable, the motion for summary judgment is

denied.
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